CHAPTER 800.  GENERAL ADMINISTRATION

ADOPTED RULES WITH PREAMBLE TO BE SUBMITTED TO THE TEXAS REGISTER.  THIS DOCUMENT WILL HAVE NO SUBSTANTIVE CHANGES BUT IS SUBJECT TO FORMATTING CHANGES AS REQUIRED BY THE TEXAS REGISTER.
ON DECEMBER 8, 2009, THE TEXAS WORKFORCE COMMISSION ADOPTED THE BELOW RULES WITH PREAMBLE TO BE SUBMITTED TO THE TEXAS REGISTER.

Estimated date of publication in the Texas Register:  December 25, 2009
The rules will take effect:  December 28, 2009

The Texas Workforce Commission (Commission) adopts the following new section to Chapter 800, relating to General Administration, without changes, as published in the October 9, 2009, issue of the Texas Register (34 TexReg 7045):

Subchapter A. General Provisions, §800.9  
PART I.   
   PURPOSE, BACKGROUND, AND AUTHORITY

PART II.  
EXPLANATION OF INDIVIDUAL PROVISIONS WITH COMMENTS AND  RESPONSES
PART I.  PURPOSE, BACKGROUND, AND AUTHORITY

The purpose of the adopted Chapter 800 rule change is to establish rules for the acceptance of donations by the Commission in support of any TWC-administered program.
Texas Labor Code §301.201 authorizes the Commission to "accept donations"—but not to "solicit" donations.  Further, Texas Government Code §2255.001 requires the Commission to adopt rules governing the relationship between "the donor or organization and the agency and its employees."  
Texas Government Code §2255.001 also governs all aspects of conduct of the Agency and its employees in the relationship, including: 
--administration and investment of the funds; 
--a donor's use of an Agency employee or property; 
--service by an Agency officer or employee as an officer or director of the donor or organization; and 
--monetary enrichment of an Agency officer or employee by the donor or organization.
PART II.  EXPLANATION OF INDIVIDUAL PROVISIONS WITH COMMENTS AND RESPONSES 
(Note:  Minor editorial changes are made that do not change the meaning of the rules and, therefore, are not discussed in the Explanation of Individual Provisions.)

SUBCHAPTER A.  General Provisions
The Commission adopts the following amendments to Subchapter A:

§800.9.  Grants and Donations
New §800.9(a) relates the purpose of this section, which is to establish rules for the acceptance of donations made to the Commission.
New §800.9(b) establishes the general authority to accept donations.  Texas Labor Code §301.021 allows the Commission to accept a donation of services or money that it determines furthers the lawful objectives of the Commission.
New §800.9(c) sets forth the general prohibitions regarding donations as:
(1)  Texas Labor Code §301.021(b) and (c), which identifies the entities that the Commission is not authorized to accept donations from; and
(2)  Texas Government Code §575.005, which states that the Commission is not authorized to accept donations from entities in contested cases. 
New §800.9(d) provides that the Agency, prior to the Commission's consideration of a donation, shall perform an inquiry and analysis to determine if there is a detrimental effect to accepting the donation.  This subsection also identifies the Agency's option, under Texas Government Code §551.073, to hold a closed meeting to discuss any possible detrimental information relating to an offered donation.
New §800.9(e), the criteria for the Commission's acceptance of donations, requires that donations be:
(1)  accepted in an open meeting;
(2)  reported in the minutes to include donor's name, purpose, and description of the donation;
(3)  either money or in-kind assets; and
(4)  at least $500.00.
New §800.9(f) sets forth that the Commission, following its acceptance of the donation, must execute a donation agreement that includes the following: 
(1) Description of the donation to include the value;
(2)  Donor's statement attesting to the donor's ownership rights and authority to make the donation;
(3)  Signature of the donor or designee;
(4)  Signature of Agency designee;
(5)  Restrictions on the use of the donations, if any, agreed upon by the donor and the Commission;
(6)  Mailing address of the donor and principal place of business if the donor is a business entity;
(7)  Statement identifying any official relationship between the donor and the Agency; and
(8)  Statement advising the donor to seek legal and tax advice from its own legal counsel.
New §800.9(g) details the administration of donations.  The Agency must:
(1)  deposit all monetary donations to the Texas Workforce Commission account of the state General Revenue Fund;
(2)  disperse all monetary donations by the Agency's direction; and
(3)  use the donation according to the purpose specified by the donor, to the extent possible, and in accordance with applicable laws and within the Agency's statutory authority.
New §800.9(h) recognizes that Texas Government Code, Chapter 572, governs the standards of conduct between the Agency and donors.
New §800.9(i) clarifies that all information pertaining to donations is public record subject to the Texas Public Information Act but exceptions can be made upon application by the Agency to the Attorney General's Office.
New §800.9(j) provides that state statute controls in the resolution of any conflicts regarding these rules.
NO COMMENTS WERE RECEIVED.
The Agency hereby certifies that the proposal has been reviewed by legal counsel and found to be within the Agency's legal authority to adopt.

The rules are adopted under Texas Labor Code §301.0015 and §302.002(d), which provide the Commission with the authority to adopt, amend, or repeal such rules as it deems necessary for the effective administration of Agency services and activities.

The adopted rules affect Title 4, Texas Labor Code, particularly Chapters 301 and 302.
Chapter 800.  GENERAL ADMINISTRATION

Subchapter A.  General Provisions

§800.9.  Donations.

(a)
Purpose.  The purpose of this section is to establish rules for the acceptance of donations made to the Commission.
(b)
General Authority to Accept Donations.  Texas Labor Code §301.021 allows the Commission to accept a donation of services or money that it determines furthers the lawful objectives of the Commission.

(c)
General Prohibitions Regarding Donations.

(1)
Texas Labor Code §301.021(b) and (c) identify entities that the Commission is not authorized to accept donations from; and

(2)
Texas Government Code §575.005 states that the Commission is not authorized to accept donations from entities in contested cases. 
(d)
Analysis of Offered Donations.  The Agency, prior to the Commission's consideration of a donation, shall perform an inquiry and analysis to determine if there is a detrimental effect to accepting the donation.  Texas Government Code §551.073 allows the Commission to hold a closed meeting regarding an identified detrimental effect as determined by the Agency.  

(e) 
Acceptance of Donations.  Acceptance of donations by the Commission on behalf of the Agency shall:
(1)
be in an open meeting by a majority of the voting members of the Commission;
(2)
be reported in the public records of the Commission and include the name of the donor, and the purpose and a description of the donation;
(3)
be in the form of monetary or in-kind assets; and
(4)
have a minimum value of $500.00.
 (f)
Donation Agreement.  Following acceptance of the donation by the Commission, the donor and the Agency shall execute a donation agreement, which includes: 
(1)
description of the donation, including a statement of the value; 
(2)
statement by the donor attesting to the donor's ownership rights in the donation and the donor's authority to make the donation; 
(3)
signature of the donor or designee; 
(4)
signature of the Agency designee; 
(5)
restrictions on the use of the donations, if any, agreed to by the donor and Commission; 
(6)
mailing address of the donor and principal place of business if the donor is a business entity; 
(7)
statement identifying any official relationship between the donor and the Agency; and 
(8)
statement advising the donor to seek legal and/or tax advice from its own legal counsel. 
(g)
Administration of Donations.  The Agency shall:
(1)
deposit monetary donations to the credit of the Texas Workforce Commission account of the state General Revenue Fund; 
(2)
disburse monetary donations at the Agency's direction.   All monetary gifts are automatically appropriated to the Commission in accordance with the General Appropriations Act; and 
(3) 
use the donations for the purpose specified by the donor, to the extent possible, and in accordance with any local, state, and federal laws.  In no event shall donations be used for purposes not within the Agency's statutory authority. 
(h)
Texas Government Code, Chapter 572, governs the standards of conduct between the Agency and donors. 
(i)
Public Records. 
(1)
Documents and other information pertaining to the official business of the Commission are public information and are subject to the Texas Public Information Act (Texas Government Code, Chapter 552).
(2)
If the Commission determines an exception to the Texas Public Information Act is applicable, it may seek a determination from the Attorney General of Texas regarding the confidentiality of information relating to a donation before releasing the requested information. 
(j)
Conflict of Laws.  These rules shall not conflict with a requirement of a statute regulating the conduct of an officer or employee of a state agency or the procedures of the Agency.  In the event that there appears to be a conflict between these rules and a state statute, the state statute controls.
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